State of New Jersey
Commission of Investigation

ALARMING
CONTRACTS

Fixed Bids,
Conflicts of Interest,
Big $ and Lax Transparency
in the Purchase of Fire Trucks
in New Jersey

September 2008






State of New Jersey
Commission of Investigation

ALARMING
CONTRACTS

Fixed Bids,
Conflicts of Interest,
Big $ and Lax Transparency
in the Purchase of Fire Trucks
in New Jersey

SCI
28 West State St.
P.0. Box 045
Trenton, N.J.
08625-0045

609-292-6767

www.state.nj.us/sci







S
State of New Jersey
CoMMISSION OF INVESTIGATION
28 WEST STATE STREET

PO Box 045 _
W. Cary BEdwards TrRENTON NJ 08625-0045 Alan A. Rockoff
Chair TELEPHONE: (609) 292-6767 Executive Director
Joseph R. Mariniello, Jr. Fax: (609) 633-7366
Kathy Flicker
Patrick E. Hobbs
Commissioners September 2008

Governor Jon S. Corzine
The President and Members of the State
The Speaker and Members of the General Assembly
The State Commission of Investigation, pursuant to N.J.5.A. 52:9M, herewith formally

submits the final report of its investigation into questionable practices in the procurement of

fire trucks in New Jersey.

Respectfully,

/(”/ivgﬁ‘zﬁ%;)
oseph R. Marintetorr.
Commissioner

Patrick E. Hobbs
Commissioner

New Jersey Is An Equal Opportunity Employer ®  Printed on Recycled Paper and Recyclable






TABLE OF CONTENTS

Executive Summary......................o 1
Key FINdINgS.............. 5
Improper Use of Proprietary Specifications................ 5
Conflictsof Interest .......................................... 16
Lack of Transparency ..., 18
Recommendations................................................. 21






Executive Summary

Fire trucks are among the most specialized and important items purchased on a
periodic basis by local governments in the service of their citizens. They are also among
the most expensive. Ranging in price from $200,000 to $1 million or more apiece, they
constitute a current statewide taxpayer investment of more than $1 billion.! Given the
vital public-safety mission associated with this machinery and the size of the public's
financial stake in it, taxpayers are entitled to expect that fire trucks are purchased
properly and efficiently through a transparent, accountable procurement system grounded

in acompetitive public process.

The Commission examined dozens of fire truck procurements in communities
large and small across New Jersey and found that the system, as currently structured,
typically overwhelms the ability of local governments to ensure proper accountability and
transparency. In many instances, the competitive procurement process that is required by
law has been reduced to a sham in which the public's business is ruled by private

interests.

The dysfunctional hallmark of this system is heavy reliance by local public
officials on “proprietary” design specifications written by fire truck manufacturers and
passed along by their dealers sales personnel. Proprietary specifications dictate unique
components and methods to be used in production, and the Commission found numerous
instances in which these types of specifications have been embedded in the text of
procurement documents known as requests for proposals (RFPs) issued by loca fire
department purchasing authorities. Although these RFPs may aso contain language that
appears to open the procurement to participation by other prospective vendors, the
practical effect isto virtually guarantee that only one manufacturer can fulfill the express
terms of the contract without filing multiple exceptions — i.e. proposing aternate ways to
satisfy the specified design requirements. Often, the proprietary manufacturer is “locked

in” beforethe RFP is even written.

! This figure is an estimate of the total value, not including depreciation, of the approximately 2,600 fire
trucks currently housed by New Jersey’s more than 750 fire companies and departments, based upon a
conservative average purchase price per vehicle of $400,000.



Loca officials often rely on design specifications provided by manufacturers
because they lack the technical expertise to draft them independently. Furthermore, the
State plays no role in assisting with the development of these essential procurement
documents. That said, the Commission also found that it is not uncommon for fire
personnel to readily accept, if not overtly solicit, proprietary specifications simply

because they are intent on acquiring a certain brand of truck to the exclusion of all others.

Conducting procurements in this manner not only raises serious questions about
the integrity of the process, but also renders it vulnerable to potential distortions in the
cost and quality of the final product. Since proprietary specifications tend to discourage
multiple bids, fire companies can wind up paying more than they would for comparable
trucks made by other manufacturers. On the other hand, in instances where multiple bids
result despite the use of proprietary specifications, the favored vendor may comein as an
artificial low bidder because other manufacturers, in order to meet the restrictive design
requirements, are forced to take exceptions that drive up the price of their offerings.?

The Commission also found instances in which the procurement process has been
tainted by conflicts of interest in which fire officials — doubling as sales representatives
for truck dealers — sold trucks to their own volunteer fire companies using manufacturers
proprietary specifications. These individuals benefited financially from such transactions

by collecting substantial commissions on the sales.

Besides its vulnerability to manipulation, the fire truck procurement process is
structured such that fire departments, local governing bodies and the public they serve are
not able to see exactly what they are paying for and whether it is reasonable.
Manufacturers dictate pricing, and every vehicle essentially is custom-made. Thus, with
proprietary specifications governing the design, it is virtualy impossible to obtain
accurate and meaningful price comparisons from one manufacturer to another.

Furthermore, no itemized invoices are routinely provided to, or sought by, loca

2 Subversion of competitive bidding through the use of proprietary specifications was earlier examined by
the SCI in connection with public school roofing construction in New Jersey. In a report issued in
September 2000, the Commission revealed widespread price-gouging, contract manipulation and other
abuses in dozens of school roof repair, replacement and renovation projects across the State.



purchasing authorities. As a consequence, it is never realy clear whether a fire
department got what it ordered, whether it paid too much or the extent to which it paid for
things other than the truck itself. Utilizing its statutory power to gain access to
documents via subpoena, the Commission obtained internal corporate sales records
detailing the components of final lump-sum bills sent to municipalities. These records
showed that, in addition to the cost of the truck, local taxpayers aso routinely paid for
multiple out-of-town factory inspection trips by municipal personnel; for promotional and
advertising materials designed to benefit manufacturers; for sales commissions; and for
assorted other charges. In one instance, taxpayers unwittingly paid for a fire truck sales
representative and three of his friends to play golf in a charity outing — a tab worth

several thousand dollars.

The back-drop for al of this is a complete dearth of meaningful and effective
government technical assistance and oversight at a time when state and local budgets,
constrained by scarce fiscal resources, are under enormous pressure to ensure that tax

dollars are properly and efficiently spent.

Lacking the expertise to conduct independent evaluations of whether their
communities are getting the equipment they genuinely need at the most reasonable price,
local authorities responsible for raising and appropriating taxpayer dollars for the
purchase of fire trucks generally apply a rubber stamp of approval to such contracts. The
State, meanwhile, maintains a hands-off posture, leaving loca officials to fend for
themselves in difficult and technically complex procurements and allowing self-
interested fire truck manufacturers and dealers to do business as they see fit. In
statements to the Commission, a senior official of the New Jersey Department of
Community Affairs (DCA) acknowledged that the current system is flawed and that, in
particular, the practice of using proprietary specifications raises significant concerns

because it casts “an appearance of collusion” over the procurement process.

To be sure, the Commission found instances in which local officials have
attempted to safeguard the integrity of fire truck procurements, explicitly following
statutory requirements with regard to competitive bidding and deviating from standard



practice by developing open, non-proprietary specifications as a basis for soliciting
proposals from multiple vendors. But those examples, while salutary in themselves, also
serve to point up a wider dimension of inconsistency that characterizes this system — a
system ripe for fundamental reforms, including direct and aggressive State involvement

in such procurements, as recommended at the conclusion of this report.

Finaly, it is important to note that the Commission fully appreciates the primary
importance of securing and maintaining quality fire equipment for the protection of the
public and its firefighters. This is especialy vital in our post-9/11 world where the
essential machinery and personnel of public safety must remain at the ready to be
mobilized against potentially catastrophic events requiring coordination and control, and,
perhaps most importantly, a shared familiarity among first responders with the
fundamental tools of their trade. The critical issue is how best to achieve that goal
through proper, integrated, transparent and cost-effective procurement practices.
Difficult fiscal times, in particular, demand creative strategies that will enable local
governing bodies, strapped on one hand by diminished aid and on the other by the rising
cost of everything from fuel to contractual health and pension benefits for employees, to

extract savingsin every reasonable way they possibly can.



Key Findings
The Commission’s findings as set forth below fall into three major areas.

e Improper Useof Proprietary Specifications
e Conflictsof Interest

e Lack of Transparency

| mproper Use of Proprietary Specifications

There are more than 700 local fire companies and departments in New Jersey,
each singularly responsible for working with municipal governing authorities and/or
regiona fire districts in the acquisition of equipment necessary to satisfy the unique and
essential public-safety requirements of their communities. Chief among this equipment
are fire trucks, highly specialized vehicles that can range in price up to $1 million or
more. Although local fire companies and departments are not all in the market for new
trucks in any given year, the level of purchasing activity in this regard nonetheless is
substantial, collectively amounting to millions of dollars expended annually statewide,
the bulk paid for by taxpayers either directly or through some form of long-term

municipa borrowing.

The system for purchasing fire trucks, like that for the purchase of most municipal
goods and services, is governed by New Jersey’s Local Public Contracts Law, which
mandates a competitive public process leading to the award of contracts.®> The goa of
this statute is to prevent favored treatment for select vendors and to ensure that contracts
are devised and awarded openly at the most reasonable price to the most responsible
bidder. The law specifically prohibits the use of restrictive design specifications “. . .
which knowingly exclude(s) prospective bidders by reason of the impossibility of

performance, bidding or qualification by any but one bidder. . . ."*

®N.JS.A. 40A:11-1 et seq.
“N.J.S.A. 40A: 11-13



The Commission examined 80 fire truck procurements conducted across New
Jersey in recent years and found that, notwithstanding this statute, nearly three-quarters of
the purchase proposals were drawn up using specifications that incorporated proprietary
design requirements exclusive to a given manufacturer. Not surprisingly, more than half
of such procurements drew only a single bidder — i.e. the vendor whose proprietary

specifications virtually guaranteed it the ultimate contract award from the start.

How and why does this happen? Documentary evidence and sworn testimony
gathered during this investigation from fire company personnel, municipal government
officials, truck manufacturers and their dealer sales representatives point to a public
procurement system that, for al practical purposes, has devolved into a captive of the

private sector.

Most fire truck purchases in New Jersey are carried out by part-time volunteer
firefighters who, by and large, are unskilled in the preparation of intricate design and
performance specifications required for the production of such vehicles® No
independent outside entity, such as the State, provides assistance and oversight in the
formulation of these vital procurement documents, leaving fire officias little alternative
but to search for and retain consultants or to rely on the manufacturers, through their
dealer sales representatives, to provide specifications. Many choose the latter as the path
of least resistance. Also, aside from the chalenge of writing specifications, it is not
unusual for fire company officials to settle on a specific brand of truck early in the
process for a variety of far less technical reasons, including product familiarity,
manufacturer reputation and ancillary matters related to warranty coverage, service and
maintenance. Whatever the motivation, and however laudable it might be, the practical
effect is to render competitive bidding meaningless, exposing the process to possible

exploitation and manipulation.

® |t is important to note that not all fire departments lack expertise in this area. There are a number of fire
departments in New Jersey staffed by full-time paid professionals, and some of these employ individuals
who are trained in the technical intricacies of preparing design specifications for the procurement of fire
trucks and other equipment.



The purchase process typically begins with the formation by fire officials of a
“truck committee” to determine vehicle needs. As existing trucks near the end of their
useful operational lives, the committee begins the work of researching new models.®
This may start with committee members visiting neighboring fire companies and
departments to observe different models of trucks in operation, or attending regional or
national firefighter conventions where manufacturers display trucks and distribute
information about their products. It is not uncommon, nor is it necessarily improper, for
fire officials to meet individually with sales personnel for various manufacturers to gain
more explicit information about particular truck brands and models. The process runs
awry, however, when these officials use one manufacturer's specifications to the
exclusion of all others in the preparation of a request for vendor proposals (RFP). In
some cases, the custom specifications are provided by sales representatives who are

themselves active members of the same fire company to which the truck is to be sold.

The Commission found instances in which proprietary truck specifications have
been placed, virtually word for word, in the text of RFPs prior to their issuance.
Although these documents may also include qualifying language ostensibly designed to
open the procurement to other vendors capable of making an “equivalent” product, the
overarching effect is to dampen competition.” By definition, proprietary specifications
make it virtualy impossible for another vendor to produce a truck to the exact
requirements specified. Consequently, would-be competitors are left with no alternative
but to file numerous exceptions that essentially amount, in many instances, to requests
that they be authorized to build a comparable truck in a different way. The Commission
found that when it comes to fire truck procurements, the filing of such exceptions often
serves as grounds for the rejection of abid. Indeed, fire truck sales personnel themselves

told the Commission that if they examine an RFP and find that the document appears to

® The life span of a fire truck may be 10 to 20 years depending on frequency of usage and other factors,
such as the differing wear-and-tear of urban and rura settings. In some cases, severa trucks may be
purchased simultaneously.

"N.JSA. 40A:11-13 (d) recognizes that circumstances may warrant the use of proprietary specifications
without qualification, i.e. a “. . . special need . . . directly related to the performance, completion or
undertaking of the purpose for which the contract is awarded . . . .” The procurement documents in such
cases, however, must stipulate why proprietary goods and/or services are required. In the fire truck
procurements examined by the Commission, no local government purchasing authority set forth a reason
for the incorporation of proprietary specifications.



be proprietary in nature, they will forego bidding altogether because they know another

vendor has been given an inside edge in the procurement.

RFPs containing proprietary specifications typically are issued without revision
by the municipality or fire district to be served by the proposed acquisition. Loca
officias told the Commission that they generally lack the technical know-how to conduct
such an evaluation and instead rely on the presumed expertise of the fire company
personnel who orchestrate the procurement. It is aso unusual for local governing bodies
to scrutinize the process prior to voting to authorize the contract award and, ultimately, to

release public monies to cover the cost.®

Similarly, there is no mechanism at the State level for reviewing such
procurements, even though the use of proprietary specifications is openly recognized as
problematic and fraught with risk. William Kramer, Bureau Chief of the Division of Fire
Safety in the Department of Community Affairs, acknowledged that the common use of
such specifications not only defeats competitive public bidding but also rai ses the specter
of impropriety. “. . . [T]here very well may be some sort of dealings that are improper
between municipalities and manufacturers,” Kramer told the Commission in sworn
testimony. Although he expressed uncertainty as to the actual scope and nature of such
activity, Kramer stated that “there is definitely the need for improvement” in the system.
Indeed, he is himself a ranking volunteer member of a fire department in Cinnaminson,
Burlington County, that has purchased trucks under questionable circumstances over the
years, including as recently as 2004.° The sales occurred based upon proprietary
specifications provided by a member of the department who was employed at different
times as a sales representative for two manufacturers that won the contracts. Kramer had
no involvement in those procurements. He acknowledged, however, that the
circumstances congtituted at the least an apparent, if not an altogether outright, conflict of
interest. “1 can see how the public would definitely look at it . . . in that light,” he stated.

8 |n municipalities with fire districts, a board of fire commissioners has the ability to purchase fire trucks,
authorize funding through a voter referendum and issue RFPs. (N.J.S.A. 40A:14-85)

® For details on the fire truck purchases in Cinnaminson, see p. 16 under the section entitled Conflicts of
Interest in thisreport.




Following are representative examples of the Commission’s findings with respect
to the use and effect of proprietary specificationsin select municipalities:

Borough of Bogota

A review of the 2007 purchase of two fire trucks by this Bergen County
community illustrates the extent to which the procurement of these vehicles can be
subjected to manipulation when a select manufacturer receives favored treatment
virtually from the start.

In January 2007, Bogota officials solicited bids for two custom pumper trucks at a
total cost not to exceed $800,000, a funding maximum authorized by local voters via
referendum. One truck maker — Wisconsin-based Pierce Manufacturing Inc. — responded
to the RFP. Pierce stated it would build the trucks exactly to the borough’ s specifications
for $799,879 — a hid notable for the fact that it fell just $121 below the funding threshold.

As the borough prepared to award Pierce the contract, some loca officias,
concerned that the RFP had drawn the interest of just one bidder, pressed for a wider
solicitation of prospective vendors. In February 2007, the borough’s governing body
decided to re-bid the entire package. This time, two manufacturers submitted proposals —
Pierce, which responded with a second bid identical to its first, and Louisiana-based
Ferrara Fire Apparatus, which offered to build the trucks at a combined cost of $671,914.
Although Ferrara’s bid fell nearly $128,000 below that of Pierce, the borough concluded
that the Louisiana firm’'s proposa failed to meet a number of legalistic and technical

requirements set forth in the RFP and awarded the contract to Pierce.

The Commission examined the full scope of circumstances surrounding this
procurement and found that while there may well have been legitimate legal grounds for
the rgjection of Ferrara’s bid, the borough used a lop-sided process that was skewed in
favor of Pierce to the exclusion of other manufacturers.



Documentary evidence and sworn testimony established that a dealer saes
representative for Pierce, Gregg Cariddi, was given specia access in Bogota from the
outset. Cariddi testified that he was contacted by Ken Kalman, then-assistant chief of the
borough’s fire department and chairman of its truck committee, who told him the
community was interested in obtaining Pierce trucks. Cariddi knew Kalman because
both were employed at the time as full-time professional firefighters in neighboring
Hackensack. Although Cariddi’s sales territory for the Pierce deder, Fire and Safety
Services, Ltd. of South Plainfield, did not include Bogota, arrangements nonetheless were
made for him to handle the deal.

Cariddi told the Commission that he personaly provided borough fire officias
with Pierce proprietary specifications, which were then incorporated verbatim into the
text of the RFP. When the trucks were bid a second time, the same specifications were
used without alteration. Cariddi testified that it would have been impossible for a
manufacturer other than Pierce to satisfy the terms of the design requirements set forth in
the RFP without taking exceptions. Indeed, the sales representative for Ferrara alluded to
that very point in that firm’'s second-round bid proposal. “The specifications published
by the Borough are catered toward a single manufacturer’s proprietary construction
methods and material,” the Ferrara sales representative wrote. “ Due to the differences and
variations between manufacturer’s construction materials and manufacturing methods,

specific construction techniques and components utilized will differ.”

Cariddi took an additional step to ensure that Pierce would win the contract by
asking the borough to allow him to review and critique the competing bid. No similar
request was made by a Ferrara representative to evaluate Pierce’s bid. In completing his
critique, Cariddi wrote a 17-page report delineating technical areas in which the Ferrara
bid appeared to be deficient. Portions of his critique were incorporated by borough
attorney Joseph Monaghan into a letter to the mayor and council formally recommending
rgiection of the Ferrara bid. Attached to this letter was a copy of Cariddi’s critique
bearing a letterhead and signature-line plainly identifying him as a sales representative
for Pierce dedler Fire and Safety Services, Ltd. Cariddi ultimately received a $14,264

commission from his employer for this proprietary sale.

10



Rockaway Township

When the Birchwood Fire Company in this Morris County community decided to
buy a heavy duty truck in 2001, fire officials tried to prepare a generic RFP by cutting
and pasting from design specifications obtained from a number of different
manufacturers. Two ultimately submitted bids — Pierce and South Carolina-based
American LaFrance LLC (ALF). Although ALF offered better terms on the trade-in
value of the community’s existing truck and ultimately was the low bidder at $253,810 —
$18,470 lower than Pierce's bid of $272,280, including trade-in — Rockaway officials
awarded the contract to Pierce, finding that ALF's proposal fell short of the specified
design requirements in a range of areas. They also concluded that Pierce offered the

prospect of better long-term warranty coverage.

The Commission reviewed the circumstances of this procurement and found that
the initial attempt to develop open specifications was subverted when local officias
allowed a Pierce sales representative to unilaterally review the RFP and make changes to
the document prior to its release. The practical effect of this exercise was to put a
proprietary stamp on the specifications in favor of Pierce. It is noteworthy that while
ALF filed numerous exceptions to the explicit technical requirements of the RFP, Pierce

was able to submit a bid that met every aspect of the specifications.

Galloway Township

Since 2001, Galloway’s five volunteer departments in Atlantic County have
purchased trucks from different manufacturers, but in nearly every case, the
specifications were written in such a way as to give the winning bidder an early

advantage.

In three of the procurements, this was accomplished by taking proprietary
specifications, including dimensions listed on schematic drawings provided by the
manufacturers, and embedding these explicit design requirements directly into the RFPs.
In 2001, and again in 2007, truck drawings were provided to the Bayview Fire Company
by a representative of Kovatch Mobile Equipment Corp. (KME) of Pennsylvania months

11



before the RFP was released for the solicitation of bids. In both instances, the only bids
received by the community were from KME — approximately $250,000 for a pumper in
2001 and more than $930,000 for an aeria platform truck in 2007.

In 2002, a similar scenario unfolded when the South Egg Harbor Fire Department
released an RFP that included proprietary truck design schematics obtained from another
manufacturer — American LaFrance — which submitted the lone bid and won a $260,386

contract to build the truck.

In 2006, a would-be competitor raised objections when the Germania Fire
Company used specifications proprietary to KME. The complainant was a Pierce sales
representative who contended in his bid proposal that it would be impossible for any
company other than KME to build the exact pumper truck specified by the RFP. “Since
the Bid Specifications (sic) used for this project are proprietary to one manufacturer,” he
wrote, “it is virtually impossible to list each and every item that is different from that
specified.” Pierce's subsequent bid of $385,248 was determined to be deficient in more
than two dozen technical areas. The contract went to KME, the apparent low bidder, for
$382,764.

Moorestown Township

Circumstances surrounding the purchase of fire trucks by this Burlington County
community in 2001 and 2003 are emblematic of how these procurements often are
conducted with the appearance, rather than the reality, of competitive bidding.

Months before bids were to be advertised for truck purchases in both years,
Moorestown Fire District #1 officials publicly discussed the fact that they were waiting
for a Pierce sales representative to complete work on the specifications before issuing an
RFP. Minutes of meetings held by the district’s Board of Fire Commissioners around the
time of the sales show that the same Pierce sales representative met with fire officials
numerous times in preparation of the specifications. In sworn testimony to the

Commission, the salesman confirmed these pre-RFP discussions and stated that he

12



provided technical design specifications that would favor Pierce in both procurements.
While a half-dozen manufacturers sales representatives picked up the 2001 RFP when it
was released, only one — Pierce — submitted a bid. Two years later, Pierce was aso the
sole bidder. The combined sales amounted to more than $1.3 million — $318,899 in 2001
for a heavy duty truck and approximately $1 million in 2003 for a pumper and aerial

truck.

Middletown Township

Fire companies in this Monmouth County community have sought over the years
to purchase trucks designed through proprietary specifications, but with mixed results.

In 2001, two weeks before an RFP was to be released, officials of Belford Engine
Fire Company #1 informed the municipal government of their intent to buy a particular
brand and model. In aletter to the township administrator, a fire company official stated
that the volunteers had decided on a pumper truck to be manufactured by Missouri-based
Precision Fire Apparatus Co. Attached to the letter was a copy of Precision’s proprietary
bid specifications, which were incorporated into the RFP. Though the competitive
bidding process essentialy was a ruse at this point, the township nonetheless went
through the motions and received one bid — from Precision — at a project cost of
$255,830.

In a different outcome four years later, another of Middletown's 11 fire
departments, the Independent Fire Company of Belford, was blocked by a municipal
purchasing official from entering into a contract with a proprietary vendor. In 2005, the
fire company received two bids to build a 100-foot mid-mount ladder truck — one from
Smeal Fire Apparatus Co. of Nebraska for $758,679, the other from American LaFrance
(ALF) for $749,806. But rather than selecting ALF, the low bidder by nearly $9,000, the
fire company sought to establish a contract with Smeal, a move that prompted questions
from Michade J. Hrbek, Middletown’'s director of purchasing. After analyzing both
manufacturers bids and finding no legal impediment or safety-related reason to bypass
ALF, heinformed the fire company that the contract would go to that manufacturer as the

13



lowest responsible bidder. The decision triggered a lobbying campaign by a sales
representative for Federated Fire Services Inc., Smeal’s South Plainfield-based dealer,
who repeatedly contacted Hrbek and urged him to reconsider. In response, Hrbek wrote a
letter to the Independent Fire Company setting forth his concerns that Smeal appeared to
have had an unfair advantage in the procurement. The letter stated, in part, “...The bid
specifications were written specifically for Federated Fire Services making it impossible

for anyone else to bid without taking exceptions.”

Brick Township

Events in this Ocean County community demonstrate that questionable

procurement practices can prevail even when a prominent official expresses concern.

In 2005, Brick Fire Chief Brian Kalinowski complained that a dealer saes
representative for Pierce Manufacturing Inc. essentially was in control of the process
being used by a Fire District #1 committee toward the purchase of three pumper trucks —
a procurement ultimately valued at more than $1.3 million. In January 2005, more than a
month before the bids were to be advertised, Kalinowski sent a strongly worded e-mail to
fellow firefighters taking issue with the fact that a Pierce sales representative had been
invited to a meeting during which specifications were discussed:

| have a few problems with the way the committee for these trucks is
going. We started out, all of us, to make a generic specification and not
allow a salesman to dictate what we got, nor were we going to change
what WE wanted in order to meet the requirement of a specific company.
We seem to have lost our way.

The last meeting that was held . . . appears to have changes made to joint
decisions with out (sic) the benefit of ALL members being present. | was
not even invited to attend this meeting nor was [name redacted]. | was
under the impression that it was to discuss equipment only, and that the
equipment sub committee (sic) members were the only ones asked to
attend. | didn’t even know a salesman was going to be present.

It appears as though the bid process has been narrowed down to a field of

one (Pierce). The last meeting | attended | believe Seagrave was till in
the running but | haven’t heard if they have been given the new changes

14



that are proposed. We now have to speed our process in order to make it
before Pierce has a price increase?

What started out as a mutually amicable committee, where a lot of
thought and honest debate played a big part in the decisions the committee
made has vanished. What a shame as it was a pleasure to serve on a
committee like that.

If only WE can get that back so the respective company’'s (sic) and tax
payers (sic) get the most bang for their buck. [Emphasis throughout in
original document]

In an e-mail reply, Barry Houman, chairman of the fire district’s truck committee,

defended the process as open to multiple bidders. He acknowledged, however, that the

Pierce sale representative participated in discussions about customizing the truck’s

design:

A decision was made by me to hold a meeting to advance the devel opment
of the truck spec’s (sic) without slighting anyone on the committee. The
meeting was held to define the wheelbase of the truck. . . . The salesman
was invited so we would have direct input as to how to keep the overall
body length down and still develop a truck that fits everything that the
committee to date wanted on the truck. Naturally a few other items came
up but there were no decisions made outside of the questions were
proposed (sic) in my last e-mail. | was confident that the representation
that was present would keep the integrity of the committee that nothing
was being done behind closed doors.

As to the eliminating of vendors. The intention of the spec’s (sic) isto get
the best truck for the taxpayer’s money as well as not compromising the
firefighting capabilities or safety of the firefighters. The COMMITTEE
[emphasis in original] had investigated Seagrave and found that their
aluminum body is only a year in production since merging with a company
that was making aluminum box trucks. American LaFrance presented a
nice truck but with the complaints that were voiced . . . about being
$45,00.00 (sic) overbudget on maintenance costs doesn't sound like it
would be in the taxpayer’'s interest. We want someone with more
experience in aluminum work and a truck that is going to give us 25 years
of good service and hopefully keep down maintenance costs. The spec’s
(sic) have to be drawn up by someone. [emphasis added] Others that meet
the spec’s (sic) will be given equal consideration. | am confident that the
commissioners will accept the vendor who provides the best for both the
taxpayers and firefighters.

15



Ultimately, Pierce won the contract — with a proposal that came in $17,000 higher
than the low bidder, Smeal Fire Apparatus Co.

Conflicts of Interest

The vulnerability of fire truck procurements to manipulation is compounded by
circumstances that give rise to unfettered conflicts of interest. During this investigation,
the Commission discovered that it is not unusua for dealers representing fire truck
manufacturers to employ as sales personnel individuals who are members of fire
companies, including those in senior positions of influence. Of 90 dealer sales
representatives who have worked in New Jersey since 2003, 67 of them — 75 percent —
were/are members of paid or volunteer fire departments.

While it makes sense to have individuals most familiar with fire trucks involved
in the process of procuring them, this investigation revealed instances in which
firefighters/sales representatives, acting with no effective legal or ethica impediment,
orchestrated deals in which trucks were sold to their own fire companies. At the
completion of such sales, these individuals collected thousands of dollars in sales
commissions, the cost of which was unspecified in lump-sum bills presented to and paid

by the responsible municipal purchasing authorities.

Gregg Cariddi, the Pierce salesman in the Bogota procurement, is a captain in the
River Edge, Bergen County, Volunteer Fire Department where he has served as a
firefighter since 1999. He has also been employed since early 2001 as a sales
representative for Fire and Safety Services, Ltd., the New Jersey deder for Pierce. In
2002 and 2005, Cariddi provided River Edge with proprietary Pierce specifications that
formed the basis for procurement documents issued by the community on behalf of his
fire company. On each occasion, Pierce was the lone bidder. In 2002, the community
paid $649,816 for an aerial ladder truck manufactured by Pierce and, in 2005, $393,701
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for a Pierce-made top-mount pumper truck. The prices included a combined total of more

than $24,000 in sales commissions received by Cariddi.

Cariddi told the Commission in sworn testimony that his business relationship
with Pierce was known among fellow firefighters. However, he never informed
municipa officials of his dual role, and there was no requirement that he do so or that he
recuse himself from the sales transactions. He testified that he felt his actions were
appropriate because he was not involved in the actual deliberations and actions of the fire

department’ s truck committee and played no role in bid evaluations.

Cariddi aso serves as a paid firefighter in Hackensack where, beginning in 1987,
he served on the Hackensack Fire Department’s apparatus committee, which is
responsible for evaluating and purchasing equipment. Although a non-voting member of
this committee, Cariddi testified that he provided input regarding the design of trucks
sought by the department. He continued to fulfill this role after he was hired in January
2001 as a sdes representative for Fire and Safety Services, Ltd., based upon his
introduction to executives of that firm by a friend who aready was employed there and
whose sadles territory included Hackensack. In 2003, according to Cariddi’s sworn
testimony, an RFP was prepared for Hackensack using Pierce proprietary specifications
for the design of a heavy duty aerial ladder truck sought by the department. The RFP was
considered and approved by the apparatus committee and drew one bid — from Pierce.
The firm was awarded a sales contract for the specified truck at a price of $711,861.

The Commission found no evidence that Cariddi actively participated in the sale
of this or any other fire truck to Hackensack. However, in 2007, based upon concerns
triggered by this investigation, senior department officials determined that it was not
appropriate for him, as a manufacturer’s sales representative, to continue his involvement

in the work of the apparatus committee.

In Cinnaminson, Burlington County, the Commission found that the local

volunteer fire company’s selection of manufacturers shifted over the years depending on
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the employment status of its favored truck salesman — Ed Miller, the fire company’s vice

president.

As a sales representative for Wisconsin-based Marion Body Works Inc. during
the 1990s, Miller provided proprietary specifications to Cinnaminson for the purchase of
four Marion-made pumper trucks. In 2003-04, Cinnaminson was in the market for a mid-
mount aeria platform truck, and it turned to Miller again — this time in his new capacity
as a sales representative for Fire and Safety Services, Ltd., the New Jersey dealer for
Pierce Manufacturing. At the request of the fire company’s truck committee, Miller
provided specifications for a Pierce-manufactured truck. Pierce was one of two bidders
in response to an RFP and won a sales contract worth $692,155 — a transaction that

earned Miller a sales commission of more than $38,000.

Miller testified that he saw no conflict in his dual role as a ranking fire company
official and manufacturer sales representative because, throughout the course of al of
these procurements, he held no position that required him to vote on a proposed purchase
or to establish the funding for it. As to whether he notified anyone in Cinnaminson’s
administration or any members or officias of the fire company of his status as afire truck
sales representative, Miller testified that he could not recall.

L ack of Transparency

A recurrent phenomenon throughout this investigation was the absence of any
mechanism to ensure that officials of municipal governing bodies, fire districts and fire
companies, and the taxpayers at large, know what they are paying for in the price of afire

truck.

Generdly, the final bill takes the form of a simple lump-sum invoice that, for all
intents and purposes, purports to represent the cost of the truck and nothing more. In
fact, this figure often includes thousands of dollars worth of added charges for goods,
services and activities over and above the actual vehicle price. While some of these items
may be delineated within the technical language of the design specifications, they are
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difficult to find unless a person knows what he/she is looking for and where to find it.
Indeed, of the 80 fire truck procurements examined in thisinquiry, there is no evidence to
suggest that a single local purchasing authority requested or received an itemized invoice
detailing the full array of component costs that make up the bottom line.

The Commission obtained detailed breakdowns of select final invoices via
subpoena from fire truck dealers and manufacturers and found that the add-ons typically
include everything from sales commissions, dealer prep and training for firefighters who
will use the new vehicle to out-of-state factory inspection trips by municipal and fire
company personnel during production. The additional charges were also found to include
expenses related to “promotional” advertising materials, such as hats and t-shirts

emblazoned with manufacturers' logos.

One particularly questionable item in the promotional category surfaced during
the review of a dual fire truck procurement by New Brunswick. In 2006-07, the city
purchased two pumper trucks from Wisconsin-based Seagrave Fire Apparatus Co.
During the course of the procurement, Seagrave’'s dealer sales representative, Robert
Zelehoski, wrote an internal corporate memorandum stating that “we committed to a
$3,500 donation” to a foundation established by the family of James D’heron, a New
Brunswick firefighter killed on duty in 2004. “The cost for the donation,” Zelehoski
wrote, “will be covered with promotional money from the new pumpers the city has on
order.” On August 3, 2007, Zelehoski submitted a corporate check request for $3,500 to
be made out to the “Jimmy D. Memoria Golf Outing.” For internal company accounting
purposes, this document further stated that the $3,500 was to be divided evenly into two
increments of $1,750 and “charged to new trucks — New Brunswick.” After the check
was sent, Seagrave Sales and Service Co. of East Brunswick received a letter from the

“Jimmy D” Memorial Golf Classic Committee expressing gratitude for the donation.

The Commission determined that despite the appearance of corporate generosity,
the donation was actually covered by the taxpayers of New Brunswick because it was
ultimately embedded as a component charge in the lump-sum price paid for the two

Seagrave pumpers purchased by the city. Zelehoski acknowledged in sworn testimony
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that the $3,500 was billed to the city under “promotional items’ and covered the cost for
him and for three of his friends — none of whom were employees of either the
manufacturer or its dealer —to play golf at the charity outing. Zelehoski testified that it is
not uncommon for the company to include the cost of promotional items in the price it
charges for fire trucks and that it retains that money even if no such items are actually
purchased.
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Recommendations

Taxpayers in New Jersey should have confidence in the integrity and
reasonableness of any system underlying the purchase of goods and services at their
expense, particularly when it comes to the machinery of public safety. Similarly, public
officials responsible for carrying out taxpayer-financed procurements should have every
means at their disposal to ensure that such purchases are properly and effectively
conducted. The Commission’s findings with regard to the procurement of fire trucks
demonstrate the need for significant reforms to enhance rather than stifle competition
among prospective vendors, to assist local purchasing authorities in obtaining the best
and most appropriate product at the best possible price, to ensure greater public
transparency and disclosure and to provide a safeguard against conflicts of interest and
guestionable ethics practices that can subvert or at least cast a cloud over the integrity of
the process.

The Commission, therefore, makes the following recommendations for systemic
reform at the state and local levels:

e Establish a State-L evel Procurement Mechanism to
Ensure Fair Competition, Provide Oversight and
M aximize Savings

Officials responsible for developing and awarding public contracts should never
have to rely — by choice or necessity — on any questionable or inappropriate procurement
tool that denies vendors a level playing field and/or impedes taxpayers from getting the
best bang for their buck. As currently structured, the system for purchasing fire trucksis
wide open to abuse on both counts because widespread reliance on manufacturers

proprietary specifications undermines fair and open competition.

Given the findings of this investigation, the State, through the Department of
Community Affairs (DCA), should assume direct involvement in and oversight of all fire
truck procurements.
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Municipa and fire department officials, once they determine the need for such
equipment, should have at their disposal a central point of contact at DCA through which
they can receive technical advice and assistance in initiating the procurement process.

Further, DCA should develop an appropriate array of generic, non-proprietary
truck design specifications for use by local authorities as a basis for crafting procurement
documents that meet the unique fire safety requirements of a given locality. Once these
locally customized procurement documents have been prepared, they should be submitted
to DCA for review to certify that they remain open to participation by multiple
prospective vendors. In serving as a repository for generic specifications, DCA should
also offer training and guidance to local authorities on the proper conduct of such

procurements and provide avital level of oversight where none currently exists.

For those local authorities that opt to have fire truck procurements handled
directly through DCA, the agency should work with the State Department of the
Treasury, Division of Purchase and Property, to ensure that fire trucks are among the
goods and services included in New Jersey’s existing Cooperative Purchasing Program.
This program alows municipalities and their procurement units to buy equipment,
supplies and services — everything from cleaning products to playground equipment —
under the terms of a central State contract. Besides offering the prospect of savings
through discounted volume pricing, such programs make the procurement process more
efficient and eliminate the questionable practice of loca governments having to
underwrite the costs of commissions paid to private-sector sales personnel. While fire
trucks are not currently included as part of New Jersey’s statewide purchase program,
despite the fact that police cars, utility trucks and other types of specialized vehicles are,
anumber of other states have enabled localities to buy fire trucks under the umbrella of a
statewide contract. Each of these states has taken its own approach in structuring the
purchase mechanism in order to allow for customization of the trucks while also enacting
some degree of price control. Louisiana, for example, has entered into agreements with
manufacturers to provide a number of basic fire truck models directly to local purchasing

authorities who can further customize their order as long as the cost of the added
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components does not exceed 10 percent of the total price. In Pennsylvania, the statewide
purchasing cooperative is structured such that participating manufacturers are able to

offer discountsin the range of 15 to 20 percent.

e Enhance Public Transparency and Disclosure

Throughout this investigation, municipal government and fire company officials
who participated in the purchase of fire trucks repeatedly acknowledged that they werein
the dark as to the full universe of costs associated with such procurements. Typically,
bids submitted by prospective vendors in response to RFPs do not specify the dollar value
of any of the multitude of components to be used in production. Furthermore, once asale
is completed and the vehicle is delivered, the local purchasing authorities are presented
with little more than a lump-sum bill with no breakdown of the charges, which, per this
investigation, have been found to include a range of items not directly related to actual

hardware production.

Full disclosure of al coststo beincurred by local taxpayers in these procurements
should start at the beginning of the process when vendors respond to an RFP. Given the
substantial public investment in these acquisitions, all vendors that submit proposals for
contracts with local government units for the sale of large specialized machinery,
including but not limited to fire trucks, should be required to provide a comprehensive
itemized price list covering all component parts to be included in production. Such data
would enable local officials to conduct meaningful comparisons between vendor
proposals before making a final selection. Furnishing this information should not
constitute an onerous burden as vendors routinely maintain such price lists internaly.
Indeed, the Commission found that in some states that have established cooperative
purchase programs, this component price information is posted online and thus is readily

available for examination by prospective customers.

In addition, at the completion of production and prior to payment, vendors should

again provide an itemized list delineating each component provided and its cost so that
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local purchasing authorities can confirm that their community is, upon delivery, going to
receive what it paid for. This fina invoice should also list any ancillary costs
incorporated into the final bill, including but not limited to the cost of factory inspection
trips, promotional items, sales commissions, charitable contributions and any other items
charged to the taxpayers.

e Strengthen Local Ethics Requirements

Public procurements requiring the expenditure of substantial amounts of taxpayer
money, including but not limited to the purchase of fire trucks, should be safeguarded
from even the appearance of conflicts of interest. The Local Government Ethics Law —
the statute governing the ethical standards of local government officials and employees —
does not explicitly identify fire personnel as among those subject to the terms of any code
of ethics.® Thus, the law should be amended to eliminate any ambiguity about whether
paid and/or volunteer fire personnel are included among municipal personnel covered by
ethics provisions. In the communities where fire truck procurements were examined as
part of this investigation, the Commission found no municipa or fire district code of
ethics that clarified this ambiguity

Further, while the existing statutory language defining and proscribing conflicts
of interest prohibits a local government officer or employee from using his office to
secure unwarranted privileges or advantages for himself or others, or from using
information not generally available to the public for the purpose of securing financia
gain for himself, the law is silent on procurement issues and, more precisely, on the role
of fire company personnel engaged in the sale of fire trucks.™* Therefore, in order to
address explicitly any potential conflicts of interest, such as situations in which a fire
official or employee seeks to sell fire equipment or vehicles to his own fire company, the
law should be amended to specify fire company personnel as among those municipa
officials and employees who are required to file annua financia disclosure forms that

1ON.JSA. 40A:9-22.1 et seq.
"' N.JSA. 40A:9-22.5
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detail sources of outside income. Also, any member of a paid or volunteer fire company
who is also a sales representative for a dealer or manufacturer of fire equipment, or who
is employed in any capacity by such a deaer or manufacturer, should be required to
register as such with DCA. Such individuas should aso recuse themselves from
participation in all meetings or discussions dealing with the evaluation and selection of
prospective fire equipment vendors. Furthermore, all sales representatives for fire
equipment manufacturers or dealers doing business with local government units should
be required by law to personally sign affidavits attesting that they are not engaged in any
form of collusive activity and are not aware of any conflict of interest in their

involvement in the procurement process.
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APPENDI X

A-1






N.J.S.A.

52:9M-12.2 provides that:

The Commission shall make a good faith effort to notify any person whose
conduct it intends to criticize in a proposed report.

The notice required under subsection a. of this section shall describe the
general nature and the context of the criticism, but need not include any
portion of the proposed report or any testimony or evidence upon which the
report is based.

Any person receiving notice under subsection a. of this section shall have 15
days to submit a response, signed by that person under oath or affirmation.
Thereafter the Commission shall consider the response and shall include the
response in the report together with any relevant evidence submitted by that
person; except that the Commission may redact from the response any
discussion or reference to a person who has not received notice under
subsection a. of this section.

Nothing in this section shall be construed to prevent the Commission from
granting such further rights and privileges, asit may determine, to any person
whose conduct it intendsto criticize in a proposed report.

Notwithstanding the provisions of R.S 1:1-2, nothing in this section shall be
deemed to apply to any entity other than a natural person.

The following materials are responses submitted pursuant to those statutory

requirements.
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